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 1.  TIME:  1:30   CASE#: MSC17-00535 
CASE NAME: SIMS VS. SONICO  
SETTLEMENT CONFERENCE 
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
Appearance required, including clients, principals, etc. 

 

  

 2.  TIME:  9:00   CASE#: MSC13-02715 
CASE NAME: CAVANAGH VS. SWALLOW  
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY PETER V. LUNARDI III, JEANINE LUNARDI 
* TENTATIVE RULING: * 
 
Dropped by Court – no motion on file. 

 

  

 3.  TIME:  9:00   CASE#: MSC13-02715 
CASE NAME: CAVANAGH VS. SWALLOW  
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY JOHN SUTTER 
* TENTATIVE RULING: * 
 
Dropped by Court – no motion on file. 

 

  

 4.  TIME:  9:00   CASE#: MSC13-02715 
CASE NAME: CAVANAGH VS. SWALLOW  
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY KAREN CAVANAGH 
* TENTATIVE RULING: * 
 
Dropped by Court – no motion on file. 
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 5.  TIME:  9:00   CASE#: MSC13-02715 
CASE NAME: CAVANAGH VS. SWALLOW  
SPECIAL SET HEARING ON: TRIAL RESETTING CONFERENCE 
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
May appear by CourtCall.  Attorneys are requested to meet and confer regarding trial date, 
time estimate, and other calendaring issues for discussion. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-00155 
CASE NAME: CABADA VS. FORD MOTOR COMPANY 
HEARING ON MOTION FOR ATTORNEY’S FEES, COSTS AND EXPENSES 
FILED BY JOSE L. CABADA, GRACIELA CABADA  
* TENTATIVE RULING: * 
 
Continued to 6/13/18, at 9:00 a.m., in Department 9, to be heard at same time as Defendant’s 
Motion to Strike Costs. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-00637 
CASE NAME: HASHEMI VS. ZARNEGAR  
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY ELHAM ZARNEGAR 
* TENTATIVE RULING: * 
 
Present Motion 

Before the Court is a motion for summary judgment or in the alternative for summary 

adjudication (the “Motion”) brought by defendant Elham Zarnegar. The Motion is opposed by 

plaintiff Hamid Hashemi. For reasons stated below, the Motion is granted.  

Relevant Factual and Procedural Background 

Ms. Zarnegar was the plaintiff in a prior case whose claims of Breach of Contract, Negligence, 

and Intentional Misrepresentation did not survive a Court trial, and judgment was entered 

against Ms. Zarnegar and in favor of Mr. Hashemi on March 2, 2016. In that case, Ms. Zarnegar 

failed to prove, among other things, that she and Mr. Hashemi entered into a contract to 

remodel her home. However, the evidence showed some ‘shenanigans’ with a realtor friend of 

Mr. Hashemi allowed for a commission credit to Ms. Zarnegar.  

Plaintiff’s operative complaint alleges two causes of action: Malicious Prosecution, and Abuse of 

Process. The two causes of action are alleged under substantially the same facts and will be 

treated as one malicious prosecution claim for purposes of the Motion. (People v. Superior Ct. 

(Cahuenga's The Spot) (2015) 234 Cal.App.4th 1360, 1381-82.) By way of the Motion, 
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Ms. Zarnegar contends that Mr. Hashemi’s malicious prosecution claim is barred by the doctrine 

of unclean hands because Mr. Hashemi engaged in unconscientious conduct directly related to 

the transaction or matter before this Court.  

Legal Standard for a Motion for Summary Judgment  

Code of Civil Procedure (“CCP”) section 437c governs motions for summary judgment. A 

defendant may prevail if he establishes an affirmative defense to the cause of action. (CCP 

§ 437c(o)(2).)  

CCP section 437c(p)(2) provides: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 

action has no merit if the party has shown that one or more elements of the cause of 

action, even if not separately pleaded, cannot be established, or that there is a complete 

defense to the cause of action. Once the defendant or cross-defendant has met that 

burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue 

of one or more material facts exists as to the cause of action or a defense thereto. The 

plaintiff or cross-complainant shall not rely upon the allegations or denials of its 

pleadings to show that a triable issue of material fact exists but, instead, shall set forth 

the specific facts showing that a triable issue of material fact exists as to the cause of 

action or a defense thereto. 

 

A. Unclean Hands Defense 

Generally, the doctrine of “unclean hands” applies equally to law and equity, and it promotes 

justice by making a plaintiff answer for his own misconduct in the action. (Kendall-Jackson 

Winery, Ltd. v. Superior Court (“Kendall”) (1999) 76 Cal.App.4th 970, 978.) The doctrine is 

based on equitable principles and it hinders a wrongdoer from enjoying the fruits of his 

misconduct. (Id.; internal citations omitted.) When unclean hands is raised as an affirmative 

defense to a malicious prosecution claim, the relevant misconduct is not limited to that which 

influenced the defendant’s decision to pursue the prior lawsuit, but rather, any misconduct in the 

particular transaction or connected to the subject matter of the underlying litigation suffices to 

trigger the defense. (Id. at 974.) Primarily, the triggering misconduct must relate directly to the 

‘cause at issue.’ (Id. at 979.)  

To determine if the particular misconduct will invoke the defense of unclean hands and bar 

plaintiff’s claim for relief, courts apply a three-prong test: (1) if there is analogous case law 

allowing the defense to the cause of action, (2) the nature of the misconduct, and (3) the 

relationship of the misconduct to the claimed injuries. (Id.; internal citations omitted.)   

i. Analogous Case Law 

Under the first prong of the test, the Court first considers analogous case law allowing the 

defense to the corresponding claim. Following the analysis described in Kendall, unclean hands 
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has firmly been established as a defense to malicious prosecution cases where, as here, a 

plaintiff’s misconduct is found in the transaction giving rise to the underlying action previous 

action. (Kendall at 981.) As such, the first prong is met. 

ii. Nature of Misconduct 

The second prong of the test examines the nature of the misconduct. California Business and 

Professions Code section 10137 bars compensation to people who are not licensed real estate 

brokers. Ms. Zarnegar’s proffered evidence shows that Mr. Hashemi understood the $22,525 

“rehab check” made out to him was in-fact a commission payment check. (Deposition of Hamid 

Hashemi, attached as “Exhibit A” to the Declaration of Peter W. Craigie filed Feb. 23, 2018, at p. 

91:5-25.) The commission check was made out to Mr. Hashemi even though Mr. Hashemi is 

neither a licensed real estate broker nor a real estate agent. (Id.)  

Mr. Hashemi’s evidence does not aid him. In support of his opposition, Mr.  Hashemi declares 

that the $22,525 commission check was issued to his name. (Declaration of Hamid Hashemi 

ISO of Opposition at ¶ 2). From the commission check, Mr. Hashemi gave $10,000 to Ms. 

Zarnegar. (Id.) From the remaining $12,525 of the commission monies, Mr. Hashemi gave the 

broker $8,000 by way of check, and Mr. Hashemi issued a check to himself in the amount of 

$4,500. (Id.) Mr. Hashemi states that he cashed that self-issued $4,500 check. (Id.) But, 

according to Mr. Hashemi, he gave the cash from that check to the real estate broker. (Id.) 

Glaringly, there is a contradiction in the figures provided by the broker’s declaration: the broker 

declares that he was given $4,525 in cash, not the $4,500 that Mr. Hashemi declares giving. 

(Declaration of Pendar Moghaddam filed 5/1/18, at ¶ 3.) 

Even if the Court accepts Mr. Hashemi’s assertion that he did not ultimately keep any of the 

commission payment for himself, the uncontroverted evidence before the Court still shows that 

Mr. Hashemi impermissibly accepted commission payment by way of check made out to him. 

And that Mr. Hashemi knew the check to be commission payment. And from that commission 

payment check, Mr. Hashemi cashed a self-issued $4,500 check. As such, the nature of the 

misconduct prong has been met. 

The Court need not reach issues of concerning the $4,000 check raised in the Motion as 

Defendant’s unclean hands defense stands firmly without further need for analysis. As a note, 

Mr. Hashemi declares that that check was to reimburse him for various costs including 

reimbursement for materials that Mr. Hashemi paid for Ms. Zarnegar’s home, money paid on a 

car lease, and “other things,” not to pay any contractor. (Declaration of Hamid Hashemi ISO of 

Opposition at ¶ 6.) However, Mr. Hashemi’s Complaint alleges that Ms. Zarnegar confirmed in 

the underlying case that a check was written to Mr. Hashemi “to give to another contractor.” 

(Complaint at ¶ 28.) 

iii. Relationship Between Misconduct And Claimed Injury 

The third prong of the test examines the relationship between the misconduct and the claimed 

injuries. While the determination of the unclean hands defense cannot be distorted into a 

proceeding to try the general morals of the parties, any misconduct involving the underlying 
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litigation suffices to trigger the unclean hands defense (Kendall at 979, 985-86; internal citations 

omitted.) The unclean hands defense in a malicious prosecution claim is not limited to a party’s 

justification for filing a malicious prosecution action, but rather, “unclean hands concerns the far 

broader question of a party’s misconduct in the matter.” (Kendall at 986.) Courts consider the 

larger picture and find the unclean hands defense proper where the plaintiff’s misconduct 

“infected” the malicious prosecution cause of action, or the misconduct is directly related to the 

transaction giving rise to the complaint—the underlying lawsuit. (Kendall at 985; internal 

citations omitted.)  

Here, the underlying lawsuit forming the basis of the malicious prosecution claim concerns the 

sale and remodeling of Ms. Zarnegar’s real property. (Plaintiff’s Complaint at ¶¶ 24-31.) (As a 

note, this Court has previously ruled that Ms. Zarnegar set forth evidence that she reasonably 

believed in the validity of her claims in the underlying action.) In defending the malicious 

prosecution action, Ms. Zarnegar has proven—and Mr. Hashemi admits to testifying—that the 

$22,525 “Credit back for Rehab” check was actually a real estate commission check and 

Mr. Hashemi is not a real estate agent or broker. (Fact # 7 in Plaintiff’s Response and 

Supporting Evidence to Defendant’s Separate Statement ISO Motion filed 5/1/18.) Ms. Zarnegar 

has shown that Mr. Hashemi impermissibly accepted and cashed a commission check directly 

linked to the sale of property giving rise to Ms. Zarnegar’s underlying claim, which in turn, forms 

the basis for Mr. Hashemi’s instant malicious prosecution action against Ms. Zarnegar. And 

thus, Mr. Hashemi’s own misconduct is directly linked to, and infects the injury for which 

Mr. Hashemi now seeks remedy. (Kendall at 984-986.) Accordingly, Ms. Zarnegar has proven 

her unclean hands defense for which Mr. Hashemi has not raised a triable issue of fact. As 

such, the Motion is granted. 

Conclusion 

Because Ms. Zarnegar has met her burden, and Mr. Hashemi has not established that there is a 

triable issue of fact to determine whether the proffered misconduct is sufficient to support an 

unclean hands defense as a matter of law, Ms. Zarnegar is entitled to a judgment as a matter of 

law. Accordingly, the Motion is granted. 

The Court finds that Ms. Zarnegar’s Motion was not without merit, and Mr. Hashemi’s request 

for sanctions is denied. 

 

Defendant’s Requests for Judicial Notice 

Over Mr. Hashemi’s objections, Ms. Zarnegar’s request for judicial notice of Exhibits C-G 

(attached to Declaration of Peter W. Craigie in support of the Motion) is granted, but not the 

truth of the content asserted therein. Ms. Zarnegar’s separate request for judicial notice of 

Exhibit 3 and Exhibit 6 (included in the reply papers) is also granted. 
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8.  TIME:  9:00   CASE#: MSC16-00775 
CASE NAME: GOLDEN GATE WAY VS. MONROE  
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY INSURANCE COMPANY OF THE WEST 
* TENTATIVE RULING: * 
 
            Defendant Insurance of the West’s motion for summary judgment, or in the alternative, 
summary adjudication is granted. There are no triable issues of material fact and Defendant is 
entitled to judgment as a matter of law. 
 
 By way of this motion, Insurance Company of the West (“ICW”) seeks a ruling on its 
Seventeenth Affirmative Defense set forth in the Answer to Plaintiff’s Complaint.  ICW argues it 
is entitled to judgment in its favor because the Pollution Exclusion in the subject policies bar all 
of Plaintiff’s claims.  Defendant argues there is no dispute that the alleged contamination is 
property damage that falls within the scope of the exclusion provision of the policies issued to 
the Monroes.  ICW seeks the same ruling relative to its cross-complaint for declaratory relief that 
the subject policies provide no coverage for Plaintiff’s claims.   
 
 
Standard of Review 
 
   “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c). “[F]rom commencement to 
conclusion, the party moving for summary judgment bears the burden of persuasion that there is 
no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   The court shall consider all of the 
evidence set forth in the papers, except the evidence to which objections have been made and 
sustained by the court, and all inferences reasonably deducible from the evidence. (Code Civ. 
Proc., § 437c(c).)   
 
  “A trial court must employ a ‘three-step process … in analyzing a summary judgment 
motion.’ (Citation.)  The trial court must first ‘identify the issues framed by the pleadings since it 
is these allegations to which the motion must respond.’ [Citation.]” Jameson v. Desta (2013) 215 
Cal.App.4th 1144, 1162-1163. “Next, the trial court must consider whether the defendant has 
carried its “initial burden of production to make a prima facie showing of the nonexistence of any 
triable issue of material fact.” (Aguilar, supra, 25 Cal.4th at p. 850.)  Third, if the moving party 
meets his initial burden of production making a prima facie showing there are no triable issues 
of material fact, the burden then shifts to the opposing party to make a prima facie showing 
that a triable issue of material fact exists. (Aguilar v. Atlantic Richfield Co., supra, 25 Cal. 4th 
at p. 850.) 
 
 “Summary judgment is an appropriate means for determination of coverage under an 
insurance policy where there is no material issue of fact to be tried and the sole issue is one of 
law.” (State Farm Fire & Casualty Co. v. Eddy (1990) 218 Cal.App.3d 958, 964.) Interpretation 
of an insurance policy is a question of law. (Powerine Oil Co., Inc. v. Superior Court (2005) 37 
Cal.4th 377, 390.)    
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 Likewise, as to ICW’s Cross-Complaint for declaratory relief, a motion for summary 
judgment is appropriate, where the only cause of action is one for declaratory relief. (Shaw v. 
Regents of University of California (1997) 58 Cal.App.4th 44, 52.)    
 
 
Issues Framed by the Pleadings 
 
 First, the court must identify the issues framed by the pleadings, since these are the 
allegations to which the motion must respond “by establishing a complete defense or otherwise 
showing there is no factual basis for relief on any theory reasonably contemplated by the 
opponent's pleading.”  (AARTS Productions, Inc. v. Crocker National Bank (1986) 179 
Cal.App.3d 1061, 1064.)  “The complaint limits the issues to be addressed at the motion for 
summary judgment. The rationale is clear: It is the allegations in the complaint to which the 
summary judgment motion must respond.”  (Laabs v. City of Victorville (2008) 163 Cal.App.4th 
1242, 1258; Nieto v. Blue Shield of California Life & Health Ins. Co. (2010) 181 Cal.App.4th 60, 
74.)     
 
 Here, Plaintiff Golden Gate Way, LLC (“GGW”) sues the estates of Ronald and Matthew 
Monroe, individuals formerly doing business as Hamlin Cleaners and/or Golden Gate Cleaners, 
a dry-cleaning business, located at 3425 Golden Gate Way in Lafayette, from 1978 to 1986.  
(Complaint, ¶¶ 2-3) GGW alleges Defendant Scott Monroe possessed an ownership interest in 
the Property from 1978-1981 and owned and/or operated the cleaners from 1978 to 1986. 
(Complaint, ¶ 6.) 
 
 Plaintiff alleges on information and belief that Defendants failed to maintain the property 
to prevent the release of hazardous materials from certain dry-cleaning operations, including 
perchloroethylene (“PCE”) and its associated byproducts. (Complaint, ¶ 17.) PCE and 
trichloroethylene (“TCE”) and vinyl chloride are present in the soil, groundwater, and soil vapor 
as a result of the release.  (Complaint, ¶ 17.)  
 
 Plaintiff alleges on information and belief that Insurance Company of the West (“ICW”) 
issued insurance policies to Ronald and Matthew Monroe doing business as Hamlin and/or 
Golden Gate Cleaners, dating back to 1984.  (Complaint, ¶ 23.) 
 
 Plaintiff is suing the estates of Ronald and Matthew Monroe, pursuant to Probate Code § 
550 et seq.  (Complaint, ¶ 4.) It provides in part: “Subject to the provisions of this chapter, an 
action to establish the decedent’s liability for which the decedent was protected by insurance 
may be commenced or continued against the decedent’s estate without the need to join as a 
party the decedent’s personal representative or successor in interest.”   
 
 Probate Code § 550 et seq. allows an injured third party to pursue a decedent’s 
tortfeasor’s available insurance coverage without participating in the probate process.  The 
injured third party can only obtain damages that are “covered by the insurance policy.”  (See 
Probate Code § 554.)  "Unless the personal representative of the estate is joined as a party to 
the action, damages are limited to the limits and coverage of insurance." (Pelayo v. City of 
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Downey (C.D.Cal. 2008) 570 F.Supp.2d 1183, 1193.)  Here, Plaintiff has not joined a personal 
representative.  
 
 In actions brought pursuant to Probate Code § 550, “The insurer may deny or otherwise 
contest its liability in an action under this chapter or by an independent action.” (Prob. Code, § 
553.)   “The plaintiff in such an action bears the burden of proving that insurance coverage 
exists.” (Pelayo v. City of Downey (C.D.Cal. 2008) 570 F.Supp.2d 1183, 1193.) 
 
 In the Answer to the Complaint, ICW alleges as an Affirmative Defense, that “coverage 
under any policy issued by ICW to the decedents is barred by the pollution exclusion contained 
therein.”  (Affirmative Defense No. 17.)   
 
 Here, the overall issue presented is whether ICW has a duty to indemnify the claim for 
environmental contamination damages. Particularly, whether the pollution exclusion provision of 
the insurance policy bars recovery or whether the “sudden and accidental” exception to the 
pollution exclusion is applicable.        
  
 
Defendant’s Initial Burden of Production 
 
 Insured’s Burden on Pollution Exclusion 
 
   “A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause 
of action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto. (Id., § 
437c, subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  The party 
moving for summary judgment bears an initial burden of production to make a prima facie 
showing of the nonexistence of any triable issue of material fact. (Aguilar v. Atlantic Richfield 
Co. (2001) 25 Cal.4th 826, 850.) “A burden of production entails only the presentation of 
‘evidence.’” (Ibid.)  “‘Burden of producing evidence’ means the obligation of a party to introduce 
evidence sufficient to avoid a ruling against him on the issue.”  (Cal Evid Code § 110.)     
 
  At trial, the insured would have the burden to prove the "sudden and accidental" 
exception because it serves to "reinstate coverage" where it would otherwise not exist. (Aydin 
Corp. at p. 1193.)   However, on the insurer’s motion for summary adjudication, the burdens are 
different than at trial:  
 

 When an insurer moves for summary adjudication of the duty to indemnify based 
upon the affirmative defense of the qualified pollution exclusion, the insurer has 
the burden of establishing that affirmative defense as a matter of law, pursuant to 
section 437c, subdivision (n)(2). Having met that initial burden, the insurer then 
has the additional burden, pursuant to section 437c, subdivision (o)(2), of making 
an affirmative showing that the insured cannot establish that the claims fall within 
the sudden and accidental exception to the pollution exclusion.  
 
In order to show that the sudden and accidental exception "cannot be 
established," the insurer must show by direct or circumstantial evidence that the 
insured cannot reasonably be expected to make a prima facie showing that the 
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claimed environmental damages arose from a sudden and accidental discharge, 
dispersal, release, or escape of pollutants. The insurer may point to the insured's 
interrogatory answers as evidence that the insured has no facts to support its 
theory of liability (i.e., the theory that the damages are covered because they 
arose from sudden and accidental pollution discharges). (See, e.g., Hagen, 
supra, 41 Cal. App. 4th at p. 186.)  
 
If the insurer meets this burden in its motion for summary adjudication, the 
burden of proof then shifts to the insured to show that a triable issue of material 
fact exists as to the application of either the pollution exclusion or the sudden and 
accidental exception. 
 

(Travelers Casualty & Sur. Co. v. Superior Court (1998) 63 Cal.App.4th 1440, 1456.)   
 
 
 ICW’s Affirmative Defense 
 
  Since the action is brought pursuant to Probate Code § 550 and no personal 
representative is joined, Plaintiff’s recovery is limited to damages that are “covered” by the 
applicable ICW insurance policies. (UMF 11.) “The insurer is entitled to summary adjudication 
that no potential for indemnity exists … if the evidence establishes as a matter of law that there 
is no coverage.” (Powerine Oil Co., Inc. v. Superior Court (2005) 37 Cal.4th 377, 390.) 
 
 ICW maintains it is entitlement to judgment, as a matter of law, on its Seventeenth 
Affirmative Defense that that coverage is barred by Pollution Exclusion in the insurance policies 
issued to the dry cleaners.  Thus, it has not duty to indemnify, unless Plaintiff can establish that 
the “sudden and accidental” exception to the Pollution Exclusion applies.  
 
 Here, Defendant ICW issued multi-peril policies to Hamlin Cleaners & Golden Gate 
Cleaners in the mid-1980s.  (UMF 6, 7.) The policies set forth Comprehensive Business Liability 
coverage as follows: 
 

The Company will pay on behalf of the insured all sums which the insured shall 
become legally obligated to pay as damages because of bodily injury, property 
damage or personal injury caused by an occurrence to which this insurance 
applies. (UMF 8.) 
 
 The policies contain a number of exclusions, including the following: 

 
Under Coverage E, this policy does not apply: 
 

5.  to bodily injury or property damage arising out of the discharge, dispersal, 
release or escape of smoke, vapors, soot, fumes, acids, alkalis, toxic chemicals, 
liquids or gases, waste materials or other irritants, contaminants or pollutants into 
or upon land, the atmosphere or any watercourse or body of water, but this 
exclusion does not apply if such discharge, dispersal, release or escape is 
sudden and accidental. (UMF 9.) 
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 There is no dispute that the site is contaminated by hazardous substances.  (UMF 2, 3.)  
Plaintiff admits that there is no triable issue of material fact that pollutants have been discharged 
into the groundwater at the site.  (Opposition, 14:7.)  That the site is contaminated by hazardous 
substances, satisfies ICW’s burden of proving that the exclusion applies. The pollution exclusion 
provision applies and bars recovery for Plaintiff’s claims, unless the “sudden and accidental” 
exception applies.  
 
 
 Plaintiff Cannot Establish the Sudden and Accidental Exception 
 
 “In order to show that the sudden and accidental exception "cannot be established," the 
insurer must show by direct or circumstantial evidence that the insured cannot reasonably be 
expected to make a prima facie showing that the claimed environmental damages arose from a 
sudden and accidental discharge, dispersal, release, or escape of pollutants.” (Travelers 
Casualty & Sur. Co. v. Superior Court (1998) 63 Cal.App.4th 1440, 1456.)   
 
 In Shell Oil Co. v. Winterthur Swiss Ins. Co. (1993) 12 Cal. App. 4th 715, 754-755, the 
court concluded that the plain language of the phrase "sudden and accidental" discharge of 
pollutants means an “abrupt, unintended, and unexpected discharge of pollutants.” The court in 
Shell Oil further noted, “We cannot reasonably call ‘sudden’ a process that occurs slowly and 
incrementally over a relatively long time, no matter how unexpected or unintended the process. 
A "discharge, dispersal, release or escape" of pollutants that happens gradually and 
continuously for years is not ‘sudden’ in the ordinary and popular sense of the word.”  The court 
in Travelers Casualty & Sur. Co. v. Superior Court (1998) 63 Cal.App.4th 1440, 1455, agreed 
that the interpretation of "sudden" must include a temporal component.   
 
 Indemnity does not extend to situation where the insured “can do no more than 
speculate that some polluting events may have occurred suddenly and accidentally, or where 
sudden and accidental events have contributed only trivially to the property damage from 
pollution.” (State of California v. Allstate Ins. Co. (2009) 45 Cal.4th 1008, 1037.)  Likewise, 
insured “must do more than point to possible” sudden and accidental events. (Ibid.)  “Only if the 
insured can identify particular sudden and accidental events and prove they contributed 
substantially to causing indivisible property damage for which the insured bore liability is the 
insurer obliged to indemnify its insured for the entirety of the damages.” (State of California v. 
Allstate Ins. Co. (2009) 45 Cal.4th 1008, 1037.)      
 
 Here, ICW claims that depositions of numerous individuals who worked at, helped out at, 
visited or affiliated with the subject dry cleaners have been taken. None of witnesses testified to 
any pattern or practice that would indicate an intentional discharge.  None of the witnesses 
recall any drains, leaks, spills, or discharges. None of those individuals have knowledge of any 
events that could remotely qualify as a “sudden and accidental” release of pollutants. (UMF 14-
21; 25-28; 30-35, 41-46, 49-51.)  Plaintiff has been aware of the contamination since 2008 and 
has had ample time to investigate and locate witnesses. (Complaint, ¶20.)  Moreover, the 
written discovery responses have failed to identify any sudden and accidents.  (UMF 54.) 
Plaintiff failed to provide any specific information to substantiate the claim that there is evidence 
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of a sudden an accident event.  Also, none of the identified documents reference, evidence, or 
substantiate a sudden and accidental event. (UMF 55.)  
 
 Plaintiff argued that the ICW failed to carry its initial burden because Defendant’s 
evidence did not establish the contamination occurred gradually or intentionally.  ICW cannot 
establish the contamination was caused by an excluded cause of loss, thereby being subject to 
the pollution exclusion in the policies.   
 
 The court disagrees with Plaintiff’s analysis of Defendant’s burden. “The burden is on an 
insured to establish that the occurrence forming the basis of its claim is within the basic scope of 
insurance coverage.” (Aydin Corp. v. First State Ins. Co. (1998) 18 Cal.4th 1183, 1188.)  Plaintiff 
bears the burden of proving that insurance coverage exists.   “And, once an insured has made 
this showing, the burden is on the insurer to prove the claim is specifically excluded.” (Aydin 
Corp. v. First State Ins. Co. (1998) 18 Cal.4th 1183, 1188.)  “‘Once the insurer has established 
that the pollution exclusion applies, coverage depends on the applicability of the exception.” 
(Aydin Corp. v. First State Ins. Co. (1998) 18 Cal.4th 1183, 1192.)  
 
 However, on motion for summary judgment, Defendant has to make an affirmative 
showing that the insured cannot establish that the claims fall within the “sudden and accidental” 
exception to the pollution exclusion. Defendant has met its initial burden of showing Plaintiff 
cannot reasonably expect to establish the “sudden and accidental” exception to pollution 
exclusion, in order to restore coverage.  Therefore, the burden then shifted to Plaintiff to raise a 
triable question of fact regarding the application of the sudden and accidental exception to the 
pollution exclusion. (See Travelers Casualty & Sur. Co. v. Superior Court (1998) 63 Cal.App.4th 
1440, 1461.)    
  
 
Plaintiff’s Burden to Raise a Triable Issue of Fact 
 
   If the moving party carries its initial burden, the burden shifts to the opposing party to 
make a prima facie showing that a triable issue of material fact exists. (Aguilar v. Atlantic 
Richfield Co., supra, 25 C4th at 850.) “A plaintiff, in meeting the shifted burden, ‘shall set forth 
the specific facts showing that a triable issue of material fact exists as to that cause of action.’ 
[Citation.]… If plaintiff fails to make that showing, summary judgment ‘shall be granted.’ (§ 437c, 
subd. (c).)” (Chaknova v. Wilbur-Ellis Co. (1999) 69 Cal.App.4th 962, 974-975.)  
 
 To survive the motion for summary judgment, Plaintiff must present specific evidence 
that create a genuine issue as to whether the sudden and accidental release caused an 
appreciable amount of the damage to the subject property.  (See Millipore Corp. v. Travelers 
Indem. Co. (1st Cir. 1997) 115 F.3d 21, 34.)  
 
  Plaintiff argues that it has established there are triable issues of fact regarding the 
sudden and accidental discharge of pollutants. Plaintiff’s environmental expert, Peter Krasnoff, 
opines that it is more likely than not that sudden spills caused the contamination.  Krasnoff 
opines that based on various factors, the PCE contamination can only be reasonably explained 
by non-routine spills of PCE.  (Plaintiff’s Addition Fact (“PAF”) 95-98, 100-104.)  Krasnoff based 
his opinion on several facts learned from his investigation, including (1) the nature of dry 
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cleaning operations; (2) photographic evidence of the site from the 1980’s; (3) data indicating 
that non-dissolved phase PCE was released, which is more consistent with spills, as opposed to 
routine discharge; (4) the vertical distribution of PCE in the soil. (The PCE is at a relatively 
shallow depth, which is consistent with sudden spills, and (5) none of the witnesses ever saw 
evidence of a gradual discharge.  (PAF 96-97, 100-104.) 
 
 Plaintiff’s expert declaration is insufficient to raise a triable issue of fact.  Mr. Krasnoff’s 
declaration is based on speculation and does not point to any event that qualified as a sudden 
and accidental release of pollutant.  “Expert declarations cannot create a triable question of fact 
if the expert's opinion is based upon factors which are remote, speculative, or conjectural. 
[Citation.]  Particularly, expert declarations regarding purported sudden and accidental releases 
of pollution, which do no more than offer conclusory assertions or speculation regarding any 
causal link between the purported releases and the claimed damages, are insufficient to defeat 
summary adjudication.” (Travelers Casualty & Sur. Co. v. Superior Court (1998) 63 Cal.App.4th 
1440, 1462.)  Even if Mr. Krasnoff establish sudden spills occurred, there is no evidence the 
occurrence happened during the effective policy periods. 
 
  “Cases have properly held against indemnity where the insured can make only 
‘unsubstantiated claims of sudden and accidental discharges in the face of repeated, continuous 
discharges in the course of business.’” (State of California v. Allstate Ins. Co. (2009) 45 Cal.4th 
1008, 1037.)   The insured “must do more than point to possible” sudden and accidental events; 
it must show such events caused an “appreciable amount of environmental damage.” (See 
Travelers Casualty & Surety Co. v. Superior Court, supra, 63 Cal.App.4th at p. 1460.)  “Only if 
the insured can identify particular sudden and accidental events and prove they contributed 
substantially to causing indivisible property damage for which the insured bore liability is the 
insurer obliged to indemnify its insured for the entirety of the damages.” (State of California v. 
Allstate Ins. Co. (2009) 45 Cal.4th 1008, 1037.)    
 
 Plaintiff has failed to raise a triable issue of fact as to whether the contaminated resulted 
from a sudden and accidental event causing the damage to the property.  Plaintiff failed to raise 
a triable issue of coverage, Defendant’s motion is therefore granted. 
 
 
Continuance Not Warranted 
 
 Plaintiff admitted that contamination was discovered in 2008.  The last percipient witness 
was deposed in November 2017. Plaintiff has had ample opportunity over the past ten years to 
conduct discovery to search for evidence of sudden and accidental event. 
 
 
Defendant’s Objection to Evidence 
 
 Krasnoff’s Declaration 

1. Objection No. 1—Overruled. 
2. Objection No. 2—Sustained.  Improper legal conclusion. 
3. Objection No. 3—Overruled. 
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4. Objection No. 4—Sustained. Lack of foundation.  No indication that this particular 
process was used at the subject cleaners. 

5. Objection No. 5—Overruled. 
6. Objection No. 6—Overruled.  
7. Objection No. 7—Sustained.  Improper opinion. 
8. Objection No. 8—Sustained. Relevance. 
9. Objection No. 9—Sustained.  Speculation as to Monroes stored PCE in the north area. 
10. Objection No. 10—Sustained. Lack of foundation. 
11. Objection No. 11—Overruled. 
12. Objection No. 12—Overruled. 
13. Objection No. 13—Overruled. 
14. Objection No. 14—Sustained. Speculation as to the sudden, single event. 
15. Objection No. 15—Overruled. 
16. Objection No. 16—Sustained. Improper legal conclusion. 
17. Objection Nos. 17—22 Sustained. Relevance 
18. Objection No. 23—Sustained. Lack of foundation. 
19. Objection No. 24—Sustained. Relevance. 
20. Objection Nos. 25-28.  Sustained. Relevance. 

 
Peacock Declaration 

21. Objection No. 29—Overruled. 
22. Objection No. 30—Overruled. 

 

  

9.  TIME:  9:00   CASE#: MSC17-01431 
CASE NAME: NORTH RICHMOND VS. BNSF RAILWAY  
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY NORTH RICHMOND PROPERTIES 
* TENTATIVE RULING: * 
 
Continued by agreement of parties to 6/6/18, at 9:00 a.m., in Department 9. 

 

  

10.  TIME:  9:00   CASE#: MSC17-02105 
CASE NAME: MICHELE JOHNSON VS. NADER STARKES  
HEARING ON DEMURRER TO COMPLAINT OF 
FILED BY NADER STARKES, CONTRA COSTA COMMUNITY COLLEGE DISTRICT 
* TENTATIVE RULING: * 
 

Defendants’ demurrer is sustained, with leave to amend.  Any amended complaint 
shall be filed and served on or before June 6, 2018.   

 
A plaintiff wishing to purse a tort claim against a government entity or employee for 

personal injuries must first present a government claim.  (See Gov’t C. § 645.4.)  Compliance 
with the claim-presentation requirement is an element of the claim.  A claim that fails to allege 
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compliance fails to state a cause of action.  (Perez v. Golden Empire Transit Dist. (2012) 209 
Cal.App.4th 1228, 1236 

 
The court may not consider the evidence attached to plaintiff’s Opposition.  On a 

demurrer, the court may only consider the face of the pleadings and the matters of which it may 
take judicial notice.  (Rea v. Blue Shield of California (2014) 226 Cal.App.4th 1209, 1223.)  For 
the facts set forth in the documents attached to the Opposition to be considered, they have to be 
alleged in an amended complaint. 

 
The court offers no opinion here whether the letters that plaintiff’s attorney says she sent 

to the District will suffice as a government claim. 

 

  

11.  TIME:  9:00   CASE#: MSC17-02127 
CASE NAME: STOREY VS. NELSON  
HEARING ON MOTION FOR ORDER THAT TRUTH OF MATTERS BE DEEMED ADMITTED 
FILED BY KENNETH LEE STOREY 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

12.  TIME:  9:00   CASE#: MSC17-02191 
CASE NAME: BERMAN VS. KACKLEY 
HEARING ON DEMURRER TO 1ST Amended COMPLAINT 
FILED BY MARK KACKLEY, et al. 
* TENTATIVE RULING: * 
 
Although Plaintiff’s opposition to Defendants’ Demurrer is based on his assertion that he 
was not served with the Demurrer and supporting papers, a proof of service is attached by 
Defendant’s attorney.  Accepting his assertion that he was, in fact, not served, the hearing 
on this matter is continued to 6/20/18, 9AM, D.9 to allow Plaintiff to timely file a substantive 
opposition to the demurrer. 

 

 

13.  TIME:  9:00   CASE#: MSC17-02531 
CASE NAME: WELLS VS. ELITE LIMO  
HEARING ON MOTION TO STRIKE 
FILED BY ELITE LIMO, INC., SALVADOR ALBERTO LOPEZ 
* TENTATIVE RULING: * 
 
Unopposed – granted.  Punitive damages are stricken. 
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14.  TIME:  9:00   CASE#: MSC18-00345 
CASE NAME: POMPEI VS. LIBERTY MUTUAL INSURANCE  
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SAFECO INSURANCE COMPANY OF AMERICA 
* TENTATIVE RULING: * 
 

The demurrer of Safeco Insurance Company of America to the Complaint is sustained, 
with liberal leave to amend.  (CCP § 430.10 (e).)  Any amended complaint shall be filed and 
served on or before June 6, 2018. 

 
In pertinent part, the complaint alleges, or can reasonably be construed to allege, the 

following.  Plaintiff was issued an insurance policy on his property, which was in effect on 
February 17, 2016, when high winds damaged a boat dock and some fencing.  (Complaint, p. 1, 
line 26, through 28.)  The insurance policy was issued by Liberty Mutual, Safeco Insurance 
Company, General Insurance Company, “and each of them.”  (Complaint, page 2, lines 12-13.)  
Plaintiff made a claim, which was unreasonably denied.  (Complaint, page 2, lines 10 through 
page 4, line 12.)  The denial letter is Exhibit B to the Complaint.  It is dated July 21, 2016.  The 
letterhead reads,  

 
“General Insurance Company of America 

 

 

Safeco Insurance TM 

A Liberty Mutual Company” 
 

 
 In the reference line, the letter states that the “Underwriting Company” is “General 
Insurance Company of America.”   The key sentence regarding denial of the claim reads, “After 
a review of your policy and the facts that have come to our attention, General Insurance 
Company of America regrets that it is unable to provide payment for the damages you have 
claimed because your policy does not provide coverage for this loss.”  The explanation why the 
loss is not covered begins with the words, “Your insurance policy form SAFECO 
HOMEOWNERS POLICY . . . includes the following provision.” 
 

The denial letter is signed by Kirk Braden, with no indication which of the three 
companies – General, Safeco, or Liberty Mutual – employs him or if he is signing as an agent or 
employee of anyone.  It lists his telephone numbers and an email:  “kirk.braden@safeco.com.”  
The complaint alleges that Braden is the employee or agent of all three companies.  (Complaint, 
p. 4, line 2.)   
 

Safeco demurs to each cause of action in the complaint, arguing as to the First Two 
Causes of Action that it cannot be liable because the complaint and attached exhibits betray that 
it is not the insurer and plaintiff cannot truthfully allege otherwise.   
 

Plaintiff argues that Safeco should remain a defendant based on theories of “Alter Ego; 
Instrumentality; or Agency.”  (Opp. at 2:6.)   
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First Cause of Action, for Breach of Contract and Second Cause of Action, 
Insurance Bad Faith 

 
The demurrers to the First and Second Cause of Action are sustained, with liberal leave 

to amend. 
 
In ruling on a demurrer, the court may consider only those matters that appear on the 

face of the complaint or of which the court may take judicial notice.  (Rea v. Blue Shield of 
California (2014) 226 Cal. App. 4th 1209, 1223.)  Therefore, the court may not consider any of 
the documents attached to the Opposition that were not incorporated into the Complaint when it 
was filed. 
 

To state a cause of action for breach of contract, a plaintiff must allege, among other 
things, that a contractual relationship existed between himself and the defendant.  (See CACI 
303.)     

 
Further, while an implied obligation of good faith and fair dealing exists in all contracts 

and supports an action sounding in tort for bad faith breach regarding insurance contracts, such 
an action for insurance bad faith can be brought only against the insurer, not its adjusting agent.  
As stated in one of the key California Supreme Court cases, “With regard to the defendants 
other than the three insurance companies, we reach a different result [and hold plaintiff’s 
complaint fails to state a cause of action].  Plaintiff alleges that Brown, the insurance adjusting 
firm, and its employee, Busching, and Cummins, the law firm, and its employee, Ricketts, were 
the agents and employees of defendant insurers and of each other and were acting within the 
scope of that agency and employment when they committed the acts attributed to them. 
However, plaintiff contends that these non-insurer defendants breached only the duty of good 
faith and fair dealing; therefore, we need not consider the possibility that they may have 
committed another tort in their respective capacities as total strangers to the contracts of 
insurance. Obviously, the non-insurer defendants were not parties to the agreements for 
insurance; therefore, they are not, as such, subject to an implied duty of good faith and fair 
dealing. Moreover, as agents and employees of the defendant insurers, they cannot be held 
accountable on a theory of conspiracy.”  (Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 
576.)  Gruenberg does not, however, answer the question whether the alternate theories that 
plaintiff advances here are sufficient to overcome General’s demurrer. 

 
The first alternate theory, alter ego, is not sufficient to defeat the current demurrer 

because plaintiff has not alleged it.  However, the court is not prepared to say that an alter ego 
theory can never work on the facts suggested, so it grants plaintiff leave to amend to allege this 
theory.  Assuming all the corporate formalities were followed and General was adequately 
capitalized, the court will nevertheless not prejudge whether a result by which General assumed 
the insurance obligation but could never be liable for any bad faith because it had separate 
corporate entities make all claims adjusting decisions is sufficiently inequitable to permit piercing 
the corporate veil. 

 
The court is unclear whether the next two theories are really separate or instead are 

different aspects of the same theory, so it will discuss them as one. 
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“An agent is one who represents another, called the principal, in dealings with third 
persons.”  (CC § 2295.)   

 
The papers act as though the complaint alleges that General is a wholly owned 

subsidiary of Safeco, but have not cited an allegation which precisely says that.  (See Opening 
Brief at 4:15.)  Further, even if that were alleged in the complaint, defendant has not cited any 
authority which states, in principle, that a subsidiary company, just because it is a subsidiary, 
can never enter into a contract for its parent company as the parent’s agent, making the parent 
an actual contracting party.  (See generally 3 Witkin, Summary of California Law (11th Ed. 2017), 
Agency and Employment, §§ 168-170, pp. 221-224.) 

 
However, the complaint does not currently clearly allege such a theory.  It alleges 

“Defendants, and each of them, . . . were all acting for the benefit of themselves, and all other 
Defendants . . . when the acts . . .  were performed and/or made with the permission, 
authorization, and/or consent and approval of . . . and/or ratification of, or otherwise authorized 
by all the other Defendants . . . for the benefit of all Defendants . . .”  (Complaint, ¶ 8.)  The court 
does not deem this allegation sufficiently clear to state the theory that General entered into the 
insurance contract as Safeco’s agent and for Safeco’s benefit, making Safeco the principal and 
contracting party.   Therefore, the court grants leave to amend to better allege this theory too. 

 
Safeco argues an agency theory can never work because plaintiff must allege that 

Safeco and General “shared a unity of ownership and control that was so pervasive and 
continual that General was nothing more than an instrumentality of Safeco notwithstanding the 
maintenance of separate corporate formalities.”  (Reply Brief at 5:18-20.)  However, that 
formulation comes from a case dealing with the issue of what must be shown to assert personal 
jurisdiction over an out-of-state parent corporation, not with the separate issue of what must be 
alleged to state a claim that a contract made by a subsidiary was really entered by the 
subsidiary as the agent for the parent.  (See Sonora Diamond Corp. v. Superior Court (2000) 83 
Cal.App.4th 523, 541-542.)  The court is not persuaded that the test in the personal jurisdiction 
area is necessarily the same as in the contracts and agency law area. 

 
Further, the court is not making a definitive ruling here that the complaint could never 

stand without the addition of the alter ego and agency theories.  The complaint alleges that all 
three companies are the insurer.  The letterhead shows all three names, and Safeco’s most 
prominently.  The denial letter states that General is denying the claim, but references a Safeco 
Homeowner’s Policy.  Mr. Braden does not state on which company’s behalf he is signing the 
denial letter, but he has a Safeco email.  The two pages of the policy that are attached as 
Exhibit A contain the names of both companies.  The Safeco logo appears first, then a line that 
reads “General Insurance Company of America (A Safeco Company),” then an address at 
“Safeco Plaza,” then servicing information referencing Safeco’s website. 

 
For all these reasons the court grants plaintiff liberal leave to amend any of the theories 

mentioned in his Opposition or to elaborate on the theory in the complaint that Safeco is directly 
the insurer.  Exhibits do not take precedence over the plaintiff’s construction of the contract if 
they are ambiguous.  (See SC Manufactured Homes, Inc. v. Liebert (2008) 162 Cal.App.4th 68, 
83.)  The complaint alleges that all three companies are the contracting party. (Complaint, page 
2, lines 12-13.)  The true identity of the actual insurer may be something that can be resolved at 
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the pleading stage or it may not be resolvable until evidence is presented on a motion for 
summary judgment. 

 
All of this being said, the parties may be able to resolve the issues presented by this 

demurrer by a stipulation.  Plaintiff’s chief concern seems to be that defendants not do a bait 
and switch on him, telling him the correct defendant is General, but later arguing that General 
cannot be liable because all the actions that might constitute bad faith were done by Safeco 
(apparently acting as the agent of General in adjusting plaintiff’s claim.)  For its part, Safeco may 
just be concerned with being consistent in always publicly defending its corporate existence as 
separate from its “companies,” including General.  If General stipulates that it is chargeable with 
all of Safeco’s conduct in adjusting the claim, the concerns of both parties may be alleviated 
without further law and motion practice.   

 
Third Cause of Action, Misrepresentation 
 
The demurrer to the Third Cause of Action is sustained, with leave to amend.  Plaintiff 

has not argued the demurrer to this cause of action should be overruled. 

 

 

15.  TIME:  9:00   CASE#: MSL16-04080 
CASE NAME: MIDLAND FUNDING VS. SHAEFFER  
HEARING ON MOTION FOR JUDGMENT 
FILED BY MIDLAND FUNDING LLC  
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

 

16.  TIME:  9:00   CASE#: MSL18-00801 
CASE NAME: MACKENZIE NORTHSTAR VS. XIAO   
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY MACKENZIE NORTHSTAR FUND 3, LP 
* TENTATIVE RULING: * 
 
The motion to compel arbitration is denied for all the reasons stated in Defendant’s Opposition 
– the “Agreement” is not an agreement, but is an agreement to agree, there was no mutual 
assent, and the arbitration provision is procedurally and substantively unconscionable. 
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17.  TIME:  9:00   CASE#: MSN18-0347 
CASE NAME: FOX VS. FORSTER  
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY GARDNER FORSTER III 
* TENTATIVE RULING: * 
 

Defendant Gardner Forster III’s motion to vacate the judgment is granted.  

Plaintiff Patricia Fox obtained a judgment against Defendant Gardner Forster III in 

Alaska state court. The default judgment was based on a car accident in 1983 where Defendant, 

who was later charged with driving while intoxicated, hit Plaintiff’s car and seriously injured her. 

Plaintiff received a default judgment against Defendant in 1987 for $445,557. The current value 

of this judgment (with Alaska’s 10.5% interest rate) is $1,868,991. Plaintiff has not collected any 

of this judgment from Defendant and she claims it is because she has been unable to locate 

him. In 2015, Plaintiff finally located Defendant in this County. On February 20, 2018, she filed 

an application for entry of judgment based on a sister-state judgment pursuant to the Sister 

State and Foreign Money - Judgments Act (SSFMJA), Code of Civil Procedure §1710.10, et 

seq. Defendant timely filed a motion to vacate the judgment under section 1710.40.  

Section 1710.40 states that a sister state judgment entered pursuant to the SSFMJA 

“may be vacated on any ground which would be a defense to an action in this state on the sister 

state judgment.” (Code of Civil Procedure §1710.40.) “ ‘ “Common defenses to enforcement of a 

sister state judgment include the following: [1] the judgment is not final and unconditional … ; 

[2] the judgment was obtained by extrinsic fraud; [3] the judgment was rendered in excess of 

jurisdiction; [4] the judgment is not enforceable in the state of rendition; [5] the plaintiff is guilty of 

misconduct; [6] the judgment has already been paid; [and 7] suit on the judgment is barred by 

the statute of limitations in the state where enforcement is sought.” [Citation.]’  [Citation.]” 

(Conseco Marketing, LLC v. IFA & Ins. Services, Inc. (2013) 221 Cal.App.4th 831, 839 

(emphasis added).) “The party moving under section 1710.40 to set aside the sister state 

judgment has ‘the burden to show by a preponderance of the evidence why it was entitled to 

relief. [Citation.]’ ” (Id. at 841.) 

The Alaskan Judgment is not Expired 

Defendant argues that the Alaskan judgment has expired under Alaska Statutes 

§09.10.040. This statute provides a 10 year statute of limitations for filing an action to enforce an 

out of state judgment in Alaska. (AS §09.10.040; see e.g. Hamilton v. Seattle Marine & Fishing 

Supply Co. (Alaska 1977) 562 P.2d 333 [discussing which statute of limitations applied to a 

complaint to enforce a Washington judgment in Alaska].) This statute does not provide a time 

limit for enforcing an Alaskan judgment that has previously been entered. Therefore, section 

09.10.040 cannot be used to show that the Alaskan judgment has expired.  

Defendant’s reliance on the Alaskan court orders from 2017 is misplaced. (See RJN 2-

4.) Those orders show that Plaintiff’s requests to “renew” the judgment were denied because 
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that remedy was not available in her case. The Alaskan Court did, however, note that Plaintiff 

could seek a writ of execution in Alaska and found that Plaintiff’s motion showed “just and 

sufficient reasons” for Plaintiff’s delay in seeking the writ of execution, which would allow Plaintiff 

to obtain a writ of execution despite more than five year having lapsed between the judgment 

and a request for writ of execution. (RJN 2, page 2.) The Alaskan Court’s apparent willingness 

to grant Plaintiff a writ of execution should she request one strongly suggests that the judgment 

was not expired. Regardless, these orders cannot be used to show that the Alaskan judgment 

has expired.  

Plaintiff’s California Action is Barred by the Statute of Limitations 

Defendant also argues that Plaintiff cannot enforce her Alaskan judgment here because 

her claim is barred by the applicable statute of limitations, Code of Civil Procedure §337.5. 

Section 337.5(b) provides that “[a]n action upon a judgment or decree of any court of the United 

States or of any state within the United States” must be filed within 10 years. (Code of Civil 

Procedure §337.5; see also, Manco Contracting Co. (W.L.L.) v. Bezdikian (2008) 45 Cal.4th 

192, 196 [“An action to enforce a sister state judgment is subject to a 10-year statute of 

limitations (§ 337.5)”]; St. Paul Title & Trust Co. v. Stensgaard (1912) 162 Cal. 178 [applying an 

earlier version of the statute of limitations (located in Code of Civil Procedure § 336 until 1957) 

as a bar to an action to enforce a Minnesota judgment].)  

The statute of limitations in Code of Civil Procedure § 337.5(b) accrues when there is a 

final judgment and the defendant is a resident of California. (Chappell v. Thompson (1913) 21 

Cal.App. 136, 138 [applying this rule under section 336]; Pratali v. Gates (1992) 4 Cal.App.4th 

632, 638  [“ ‘The statute of limitations commences to run when the judgment is final [citation] 

and may be tolled such as by the debtor's absence from the state (see Section 351). …’ 

[Citation.]”.)  

The parties have not addressed exactly when a judgment is sufficiently final for the 

statute to begin running under Code of Civil Procedure § 337.5. What appears to be required is 

that the judgment is sufficiently final that it could be enforced in its home state. Here, Plaintiff 

obtained a default judgment against Defendant in 1987 and neither party suggests that there 

was any further litigation in that case until 2016 when Plaintiff sought to reopen her case. 

(RJN 1.) Thus, it appears that the Alaskan judgment became final in 1987. Defendant states that 

he moved to California in 1983 and purchased a home in this County in 2002. (Forster Decl. 

¶¶ 2-3.)  Plaintiff does not dispute this evidence. Thus, the Court finds that the ten year statute 

of limitations began running in 1987 when the judgment was final and Defendant was living in 

this state. Therefore, unless the statute of limitations was tolled, it expired in 1997.  

The running of the ten year limitation in Code of Civil Procedure § 337.5 may be tolled in 

certain circumstances. The Court has identified two common circumstances: First, the statute of 

limitations in section 337.5 is tolled for the time period when a defendant is not in California. 

(Code of Civil Procedure § 351;Chappell, supra, 21 Cal.App. at 137-138; Pratali, supra, 4 

Cal.App.4th at 638.) Second, the statute can also be tolled while the defendant is involved in 
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bankruptcy proceedings. (Kertesz v. Ostrovsky (2004) 115 Cal.App.4th 369, 376.) Plaintiff has 

not provided this Court with evidence that Defendant left this state after 1983 or that Defendant 

filed for bankruptcy. Plaintiff has also not identified any other instances when section 337.5 may 

be tolled. Therefore, section 337.5 was not tolled in this case.  

Based on the evidence presented by the parties, this Court must conclude that Plaintiff’s 

action is untimely under Code of Civil Procedure § 337.5.  

Plaintiff argues that her claim cannot expire under California law because she is seeking 

restitution as a crime victim since Defendant was charged with driving while intoxicated when he 

injured Plaintiff. Plaintiff relies on California Penal Code §1214. That section applies to 

restitution that was ordered as part of a criminal proceeding. Plaintiff has not explained how 

that section could alter the limitations period in Code of Civil Procedure §  337.5 or otherwise 

apply here.  

Plaintiff argues that she did not know where Defendant was located until 2015 and so it 

was impossible for her to file her action in California within the 10 year limit. The Court is 

sympathetic to this public policy argument, but Plaintiff has not cited any legal authority that 

would allow this Court to ignore Code of Civil Procedure § 337.5 or to create an instance of 

tolling where none is provided for in the statutes.  

Evidentiary Matters  

Defendant’s requests for judicial notice are granted. Exhibits 1 to 4 are documents filed 

in the Alaskan case of Fox v. Forster. Exhibit 5 is a copy of Alaska Statutes §09.10.040. 

Defendant has made several evidentiary objections to the declaration of Stephen 

Opperwall. Many of these objections appear well taken, however, even if this Court overruled all 

of these objections the ruling on this motion would not change. Therefore, the Court declines to 

rule on the objections to evidence. 

 

 

18.  TIME:  9:00   CASE#: MSN18-0587 
CASE NAME: MATTER OF CATHERINE CORTRIGHT   
HEARING ON PETITION TO APPROVE COMPROMISE OF DISPUTED CLAIM 
FILED BY KRISTEN CORTRIGHT 
* TENTATIVE RULING: * 
 
No appearance is necessary.  The Petition is approved.  The settlement is reasonable in view 
of the fact the Minor has made a complete recovery from her injury, and the net proceeds will be 
invested in an annuity.  Petitioner’s counsel may submit the Order Approving the Compromise 
for signature by the court. 
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19.  TIME:  9:00   CASE#: MSN18-0681 
CASE NAME: KIMESHA KIRSKEY VS. JACOB PULLE  
HEARING ON MINOR’S COMPROMISE  
* TENTATIVE RULING: * 
 
The Petition to Approve Compromise is assigned to Hon. John Sugiyama to be reviewed in 
conjunction with the Special Needs Trust petition to be filed in the future. 

 

 

 


